
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 
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Criminal Law : Distinction Between Larceny and Em- 
bezzlement. — Is the felonious taking of money from a cash 
register by a clerk larceny or embezzlement? This question has 
not as yet been passed upon by the court of last resort in this state, 
but the District Court of Appeal, in People v. Howard, 1 reversing 
the judgment of the lower court, held the taking to be embezzle- 
ment and not larceny. The taking in that case was by a clerk 
employed in a business college, whose duty was to sell stationery 
and other small articles of merchandise, depositing the money 
received in a cash register provided for that purpose. As the 
amount stolen was three hundred dollars, a large amount consider- 
ing the nature of the business, the only reasonable inference is that 
the money was taken from the cash register and not that it was 
misappropriated by the clerk directly upon its receipt from a 
customer. 

The fundamental distinction between larceny and embezzlement 
turns upon the question of possession. In larceny there is a tres- 
pass, and the crime involves the idea of an unlawful acquisition of 
property, while in embezzlement there is a fraudulent conversion 
of property after its possession has been lawfully acquired. 2 
Larceny, in other words, is the wrongful taking of property from 
the possession of the owner, while embezzlement is the wrongful 
appropriation of another's property by a person to whom it has 
been intrusted or into whose hands possession has lawfully come. 3 
Applying this definition to the principal case, the query then is — 
in whom was the possession of the money in the cash register 
vested? If the clerk had possession the crime was embezzlement, if 
on the other hand the master had possession, the clerk merely 
having custody, the crime was larceny. 

It may frequently be a question of great nicety to determine 
whether a clerk has possession or whether he has merely the cus- 
tody of the thing. This difficulty in pointing out where the border- 
land of custody ceases and that of possession begins was not so 
great formerly as it is to-day. At early common law the dividing 
line between custody and possession was perhaps more clearly 
maintained by certain rather definite and objective tests. It was 
apparently the general theory of our early law that when the 
master delivered to his servant a chattel to be carried elsewhere, 
the servant had possession, — at least when the chattel had been 
carried outside the house or clearly beyond the personal presence, 



1 (Sept. 9, 1916), 23 Cal. App. Dec. 335. 

2 People v. Gallagher (1893), 100 Cal. 466, 35 Pac. 80; People v Mon- 
tarial (1898), 120 Cal. 691, S3 Pac. 35S; People v. Perini (1892) 94 Cal 
573, 29 Pac. 1027; People v. Johnson (1891), 91 Cal. 255, 27 Pac. 663-' 
People v. Belden (1869), 37 Cal. 51; Cal. Pen. Code, §§ 484, 503, 508 509 

3 Warmoth v. Commonwealth (1883), 81 Ky. 133, 4 Ky. Law Report 
937; 9 R. C. L. 1266; 6 Harvard Law Review 244; 2 Bishop, New Criminal 
Law (8th ed.), § 811; 1 Bouvier Law Diet. (1897 ed.), 655; 2 Bouvier Law 
Diet. (1897 ed.), 134. 
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sight or control of the master (the theory was not clear) ; whereas 
if a third person delivered a chattel to the servant for the master 
the former had possession temporarily. It is doubtful whether, in 
the time of the Year Books, the servant would or would not have 
had possession when the delivery was made in the master's shop or 
the servant had brought the chattel to the shop. But at any rate 
it early came to be the view of our law that the servant did have 
possession under such circumstances, and consequently, a "doctrine 
of ultimate destination" was developed to determine when the 
possession of the servant as bailee was transformed into a mere 
custody, the possession being transferred to the master. 4 

The somewhat illogical distinctions of the old law have been 
abandoned. 6 Each case, or class of cases, must now, to a large 
extent, be decided by reverting to first principles. Certain valuable 
tests applicable to particular groups or classes of cases are how- 
ever available and among them remains the "doctrine of ultimate 
destination" which has been applied to the situation presented in 
the principal case by eminent text writers and by a number of 
adjudicated cases. 6 The doctrine is that while a thing to which 
one has become entitled, not having been his originally, is on its 
transit to him through servants, it cannot be the subject of larceny 
by a servant, until by some unequivocal act it either comes within 
the personal control of the master or otherwise reaches its ultimate 
destination. 7 Now what is an "ultimate destination" within this 
rule as applied to the principal case? Ordinarily if a clerk puts 
coins or bank-notes received from a customer directly and in the 
first instance into his own pocket, or if he conceals them elsewhere 
in order to appropriate them on a subsequent occasion, he does not 
commit larceny but embezzlement. 8 Neither the person of the 
servant nor the hiding place is an "ultimate destination" or place 
of ultimate deposit. And as the clerk does not commit trespass in 
either of these cases he is not guilty of larceny. Where on the 
other hand, a clerk places coins received from a customer directly 
into the cash register, and afterward with felonious intent opens 



* Commonwealth v. Ryan (1892), 155 Mass. 523, 30 N. E. 364; Pollock 
& Wright, Possession in the Common Law, pp. 59, 60, 122, 138, 162, 194, 195 ; 
6 Harvard Law Review, 244; Holmes on The Common Law, 226-28; 
Holmes, J., in Commonwealth v. Ryan, citing Y. B. 2 Edw. IV, 15 pi. 7; 
Fitzh. Nat. Brev. 91 E. 

5 Supra, n. 4. 

6 Warmoth v. Commonwealth, supra, n. 3 ; Snapp v. Commonwealth 
(1884), 82 Ky. 173, 6 Ky. Law Rep. 34; Commonwealth v. Ryan, supra, 
n. 4; 1 Wharton, Criminal Law (10th ed.), § 962; 2 Bishop, New Criminal 
Law (8th ed.), § 829. 

7 Supra, n. 8; Robinson's Case (1755), 2 East Crown Law (1806 ed.), 
565; Rex v. Murray (1784), 2 East Crown Law 683, 1 Leach 344; Rex v. 
Chipchase (1795), 2 East Crown Law, 567, 2 Leach 805; Regina v. Hayward 
(1844), 1 Car. and K. 518, 47 Eng. C. L. 516; People v. Bidleman (1894), 
104 Cal. 608, 38 Pac. 502; Pollock & Wright, supra, n. 4. 

8 Supra n. 8 and 9; Bazeley's Case (1799), 2 East Crown Law, 571, 2 
Leach 835 ; Warmouth v. Commonwealth, supra, n. 8. 
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the register and takes them out, the cases unanimously hold that 
he commits larceny. 9 The situation presented in the case of Com- 
monwealth v. Ryan 10 brings out in an exceptionally clear manner 
the distinction between place of concealment and place of ultimate 
deposit, and at the same time emphasizes the necessity of an 
unequivocal act transfering possession to the master, thereby termi- 
nating the servant's power and control over the thing. In that case 
the clerk feloniously withdrew from the money drawer of a cash 
register money which he had placed there a moment before without 
registering the sale of the article by closing the cash drawer. The 
open drawer was, in short, a sort of temporary place of conceal- 
ment. And as the clerk had not in that case, as he probably had in 
the principal case, performed the unequivocal act of closing the 
cash drawer the coins had not arrived at their ultimate destination. 
The taking in the Ryan case was therefore held to be embezzle- 
ment, and it would seem equally clear that the taking in the 
principal case should have been held to be larceny, unless section 
508 of the Penal Code can be interpreted as changing the general 
rule, by making every misappropriation by a servant embezzlement, 
which hardly seems the proper construction to place upon that 
section. 11 

H. A. J. 

Damages: Liquidated Damages or Penalty. — The effect of 
a provision in a contract for stipulated damages being held a 
"penalty" is to limit recovery to actual damages. 1 This technical 
connotation attached to the word penalty, was a result of equity's 
relief against a penalty bond, where the sum stipulated was con- 
strued as mere security for the actual damage. 2 Equity proceeded 
upon the principle that the parties cannot, by express stipulation, 
agree upon more than a just compensation. 3 

Whether the parties intended the sum as a bona fide pre-esti- 
mate of damages — that is, liquidated damages — or merely a security 
for a possible breach, is a question primarily of intent to be 
gathered from all the circumstances of the case. 4 But the express 
intent of the parties is not conclusive, and the words "penalty" or 

9 Supra, n. 8, 9, and 10; Bazeley's Case, supra, n. 10; Rex v. Hammon 
(1812), 4 Taunt. 304, 2 Leach 1083, 128 Eng. Rep. Repr. 346; Walker v 
Commonwealth (1837), 8 Leigh (Va.) 743. 

10 Supra, n. 4. 

11 Supra, n. 2. 

iDunlop Tyre Co. v. New Garage etc. Co. (1914), L. R. (1915), A. C. 
79; Muldoon v. Lynch (1885), 66 Cal. 536, 6 Pac. 417. 

2 Benson v. Gibson (1746), 3 Atk. 395, 26 Eng. Rep. Repr. 1027; Sloman 
v. Walter (1783), 1 Brown Ch. 418, 28 Eng. Rep. Repr. 1213. 

3 Myer v. Hart (1879), 40 Mich. 517, 523; 1 Sedgwick, Damages (9th 
ed.), § 407. 

*Streeter v. Rush (1864), 25 Cal. 68, 71; Nakagawa v. Okamota (1913) 
164 Cal. 718, 130 Pac. 707; Sloman v. Walter, supra, n. 2; Sedgwick 
Damages (9th ed.), § 406. 



